
 

 

 

 
 

 
July 29, 2026 

 
Electronic Filing Submitted Via Regulations.gov 
 
U.S. Environmental Protection Agency  
EPA Docket Center 
Office of Land and Emergency Management 
Docket ID No. EPA-HQ-OLEM-2019-0361 
Mail Code 28221T 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 
 
 

COMMENTS ON 
EPA’S PROPOSED FEDERAL CCR PERMIT PROGRAM 

 
 
America’s Power submits these comments to the Environmental Protection Agency 
(EPA or agency) on the establishment of a federal permit program for regulating coal 
combustion residuals (CCR) under the Resource Conservation and Recovery Act 
(RCRA). EPA issued a proposed rule to establish a federal CCR permit program in 20201 
and is now reopening the comment period on that proposed rule to solicit additional 
input on key design elements of the federal permit program.2 America’s Power focuses 
these comments on the problems with relying on the federal permit program over the 
near term and proposes a solution: EPA should allow the use of an alternative 
regulatory oversight mechanism to establish risk-based standards. As discussed 
below, adopting such a mechanism is critically important for establishing flexible, 
alternative risk-based standards tailored to site-specific conditions at each CCR 
disposal facility. 

By way of background, America’s Power is the only national trade organization whose 
sole mission is to advocate at the federal and state levels on behalf of coal -fired 
electricity and the supply chain that supports the nation’s coal fleet. Our membership 
is composed of electricity generators, coal producers, railroads, barge companies, and 
equipment manufacturers. 

The nation’s coal fleet is an essential source of reliable and affordable electricity, a fact 
the administration has emphasized through executive orders and initiatives. The cost 
to the coal fleet of complying with environmental regulations affects the affordability of 
electricity, so it is imperative that CCR regulations avoid unnecessary costs, while 
protecting public health and the environment. Our comments are intended to 
accomplish these goals. 

OVERVIEW 

These comments address a critical near-term implementation gap in the CCR 
regulatory program: the absence of a practical mechanism for establishing and 
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documenting site-specific, risk-based requirements under the existing self-
implementing framework. Although EPA’s proposed risk-based permitting pathway is 
conceptually sound, its effectiveness depends on a federal or state permitting 
infrastructure that does not yet exist at the scale, accessibility, or pace needed to 
support imminent compliance decisions. As a result, regulated entities and oversight 
authorities currently lack a workable process for evaluating and formalizing key risk -
based determinations—such as alternative cleanup levels, points of compliance, and 
closure demonstrations—based on facility-specific conditions. 

To address this gap, EPA should establish a structured concurrence process that 
states—and EPA as a backstop—can use in the near term to review and affirm 
site-specific, risk-based demonstrations. Establishing a concurrence process is fully 
consistent with, and expressly contemplated by, the federal–state partnership 
reflected in RCRA Subtitle D, under which EPA defines the governing risk -based 
standard and states are responsible for applying that standard in practice. 

This approach provides a practical and legally grounded mechanism for applying the 
RCRA section 4004(a) protectiveness standard and ensuring compliance with the 
prohibition on “open dumping” under section 4005(a), without requiring the immediate 
development of full CCR permitting programs. It is also consistent with longstanding 
regulatory practice, both within the CCR program and across other waste and 
remediation programs, and is not limited by the WIIN Act or dependent on the existence 
of an EPA-approved permit program. Properly understood, the proposed concurrence 
process provides states with an effective regulatory tool for carrying out their assigned 
role under the Subtitle D federal-state framework by directly applying the federal risk-
based standard to site-specific conditions and determining whether a facility’s CCR 
disposal practices are protective rather than prohibited open dumping.  
 
COMMENTS ON THE PROPOSED RULE 

The focus of America’s Power comments is the development of a key regulatory 
oversight mechanism that is critically important to improving the workability and 
effective implementation of the overall CCR regulatory program. The establishment of 
this regulatory mechanism is needed as an alternative to relying on state and federal 
CCR permitting programs for setting risk-based performance standards over the near 
term under the national self-implementing program. While EPA’s proposed permitting 
pathway (extensively discussed in its recently proposed CCR rule3) is conceptually 
attractive, it is unlikely to function as a practical or timely compliance option for most 
CCR disposal facilities over the near term. As explained below, the effectiveness of the 
proposed permitting approach therefore depends on the existence of a robust and 
accessible permitting infrastructure—either through EPA or approved state programs—
that, in practice, does not yet exist and is unlikely to be developed at the scale and pace 
required to support upcoming compliance decisions. 

Need for Risk-Based Flexibility and Limitations of Permitting 

Site-specific data collected through implementing the federal CCR rule over the past 
decade demonstrates that the universe of CCR disposal facilities reflects a wide range 
of site-specific conditions and potential risks. Variability in hydrogeology, topography, 
engineering design, and operational history means that a uniform set of nationally 
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prescribed requirements will not always be necessary or appropriate to ensure the 
protection of human health and the environment. As reflected in the existing record, 
certain prescriptive requirements may, in particular circumstances, be unnecessary, 
infeasible, or technically impracticable relative to the risks at a given site.  

In this context, EPA’s proposal to allow for the development of alternative, risk -
informed approaches is an important and constructive step. Providing a mechanism to 
consider site-specific conditions and risks at particular disposal facilities—when 
supported by appropriate technical demonstrations—can improve the effectiveness 
and workability of the CCR program while also achieving the RCRA protectiveness 
objective of protecting human health and the environment. The key issue, however, is 
whether meaningful flexibility will be available to disposal facilities within the 
timeframes in which compliance decisions must be made under the federal CCR 
program. 

EPA’s proposal relies primarily on implementation of risk-based alternatives through 
state or federal permitting programs under the WIIN Act. While this approach is 
conceptually sound, permitting is unlikely to function as a practical or timely pathway 
to establish risk-based requirements for most existing CCR disposal facilities in the 
near term. The following factors support this conclusion: 

Limited number of approved state programs.  Nearly ten years after enactment of the 
WIIN Act, only a small number of states have obtained approval for CCR permit 
programs, and those programs generally address only portions of the broader CCR 
regulatory framework.4 Many states continue to rely on the self-implementing program 
and have not developed the infrastructure needed to support comprehensive CCR 
permitting. 

State constraints. The type of case-specific, risk-informed determinations 
contemplated by EPA are technically demanding, requiring specialized expertise in 
hydrogeology, groundwater modeling, and risk assessment. Without additional 
support, some state solid waste programs are not able to perform these functions at 
the scale required, and developing that capacity would require substantial time and 
resources.  Clear guidance developed with state input and financial resources to 
develop this institutional capacity for building a new permitting program should be 
made available for states to accomplish this task over the near term. 

Program development and approval timelines.   For states that elect to pursue permit 
program approval, the process of developing a program, submitting it to EPA, and 
obtaining approval is lengthy and uncertain. Although the WIIN Act includes a nominal 
EPA review period of 180 days, that period does not begin until a complete program 
application has been developed and approved by EPA. Based on past experience, it has 
taken states years to complete the regulatory process required for obtaining EPA 
approval of state CCR permit programs. 

Uncertain federal permitting backstop.  EPA has not yet implemented a fully 
operational federal CCR permitting program at a nationwide scale, and its ability to do 
so depends on the availability of financial resources. Developing and administering 
such a program would require substantial additional resources and technical 
capabilities. Moreover, EPA’s obligation to implement a federal permitting program 
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depends on the availability of federal funding appropriated by Congress, introducing 
further uncertainty regarding whether and when EPA could provide timely permitting 
decisions. As a result, facilities in non-participating states cannot rely on a predictable 
or timely federal permitting pathway. 

Misalignment with compliance timelines.  The time required to develop, review, and 
issue CCR permits—particularly those involving complex, site-specific 
demonstrations—extends well beyond the deadlines applicable to many CCR 
compliance obligations. Facilities will be required to make near-term decisions 
regarding groundwater monitoring, corrective action, and closure before a permit -
based determination could reasonably be obtained through the permitting process. 
This mismatch creates a practical dilemma in that facilities will be forced to make 
compliance decisions and incur substantial costs to comply with prescriptive national 
requirements long before any risk-based permits could reasonably be issued by either 
EPA or state permitting authorities.  A compliance pathway that is not available within 
the timeframe in which decisions must be made does not provide meaningful flexibility 
in setting alternative, risk-based requirements, even where site-specific conditions 
would warrant alternative approaches. 

For this reason, it is critically important that EPA establish a  regulatory mechanism 
within the existing self-implementing framework to allow for timely, site-specific 
consideration of alternative approaches. A concurrence-based process would satisfy 
this need by providing a more immediate and focused form of regulatory oversight. 
Unlike full permitting programs, concurrence on risk-based evaluations made by 
regulated entities can be implemented without extensive program development, can be 
applied to discrete determinations, and can operate on timelines that are compatible 
with existing compliance obligations. Establishing such a mechanism would ensure 
that risk-informed approaches are not solely dependent on permitting programs that 
are still in development but are instead available when needed to support compliance 
decisions. 

Concurrence Process for Reviewing Alternative Risk-Based Requirements 

In light of the practical limitations associated with relying on permitting programs in the 
near term, there is a strong legal and policy basis for EPA to establish a complementary 
mechanism within the existing self-implementing CCR regulatory framework to support 
timely, site-specific implementation of risk-based requirements. A concurrence 
process provides a practical and near-term approach for achieving this objective. It 
offers a means for regulatory authorities to review and affirm discrete, technically 
supported risk determinations that establish alternative, site-specific requirements in 
place of uniform national CCR requirements—without requiring the development or 
issuance of full CCR permits. 

The proposed concurrence mechanism allows technically sound site-specific 
determinations to be reviewed by the appropriate state authority (or EPA as a backup) 
and formally memorializes those determinations in the administrative record. This 
approach enhances regulatory certainty and transparency while maintaining the 
structure and efficiency of the existing self-implementing program. Under such a 
framework, the owner or operator of a disposal facility would submit technical 
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demonstrations supporting alternative requirements for agency review and written 
concurrence. 

Eligible determinations should include, at a minimum, alternative groundwater 
protection standards, alternative points of compliance, closure-in-place or alternative 
closure demonstrations, corrective action remedy selection, alternative monitoring or 
assessment approaches, and other site-specific requirements where the owner or 
operator demonstrates that the proposed approach is protective under RCRA section 
4004(a). Defining the eligible categories in this manner would provide regulated entities 
and reviewing authorities with clear expectations while preserving flexibility for site -
specific technical determinations. 

The concurrence process can be structured as a targeted, stepwise review mechanism 
focused on discrete compliance requirements for which alternative, risk -based 
approaches are proposed, rather than the issuance of full permits that would broadly 
apply in lieu of the self-implementing program. (Appended to our comments is a matrix 
that illustrates how the concurrence process might be structured.)  At the outset, the 
owner or operator of the disposal facility prepares a technical submission to establish 
a risk-based alternative for a specific CCR requirement. Unlike a permit application, 
the submission is limited in scope and is designed to present the technical materials 
necessary to support a specific, site-based alternative that would apply in place of the 
applicable national requirement. For example, a submission supporting an alternative 
closure standard would typically include a site conceptual model, identification of 
relevant exposure pathways and receptors, supporting data and modeling, and a 
reasoned explanation of how the proposed alternative risk-based approach achieves a 
protective outcome under site-specific conditions. The objective is to provide a clear, 
self-contained technical record sufficient to support agency review of the particular 
requirement at issue. 

Upon receipt, the reviewing authority would conduct an initial completeness review to 
confirm that the submission contains the information necessary to support the 
alternative risk-based evaluation. This step ensures that the technical record is 
adequately developed for meaningful review but  does not constitute a substantive 
determination on the merits. Where appropriate, the authority may request 
supplemental information to address gaps or to clarify aspects of the submission.  

To ensure that the concurrence process provides meaningful regulatory certainty, EPA 
should establish procedural deadlines and  review criteria. A reviewing authority should 
complete an initial completeness review within, for example, 60 days of receipt of a 
submission and should issue a written concurrence, conditional concurrence, or denial 
within, for example, 120 days after determining the submission is complete. If the 
reviewing authority does not act within the completeness review period, the 
submission should be deemed complete for purposes of initiating the technical review.  

EPA should also provide an interim reliance rule for complete submissions that are 
pending agency action. Once a submission has been deemed complete, and absent a 
timely written objection identifying a material deficiency, the owner or operator should 
be permitted to rely on the proposed risk-based approach on an interim basis pending 
final concurrence, provided that the complete submission is publicly posted, the 
facility continues to implement applicable monitoring and reporting obligations, and 
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the owner or operator remains subject to any final concurrence conditions or corrective 
measures required by the reviewing authority. This interim reliance principle would 
prevent regulatory delay from forcing irreversible decisions before the risk-based 
review process has been completed. 

Without clear and timely regulatory pathways, facilities may determine that continued 
operation is uneconomic and initiate retirement. Once plants shut down, they generally 
cannot return to service, a result that is particularly troubling in light of projected 
growth in power demand and the slow pace at which replacement generation, 
transmission, and other new infrastructure are being approved and constructed due to 
regulatory requirements, interconnection delays, and supply chain constraints.  

To ensure that the concurrence process is not undermined by state inaction, EPA  also 
should confirm that owners and operators have the option of federal review of an 
alternative compliance measure when the reviewing state authority does not complete 
a required step within a prescribed timeframe. If a state does not complete its initial 
completeness review, issue a written concurrence, conditional concurrence, or denial, 
or act on supplemental information in a timely manner, the owner or operator should 
be permitted to elevate the submission to EPA for action.  

Following completeness review, the agency would undertake a technical evaluation of 
the proposed alternative risk-based requirement. This evaluation would address 
whether the submission, taken as a whole, supports a determination that the 
site-specific requirement is protective of human health and the environment under the 
conditions at the facility. The review may include examination of key assumptions, 
underlying data, modeling approaches, and the linkage between the technical analysis 
and the resulting risk-based standard. The process may be iterative, allowing for 
additional clarification and refinement of the technical record to support a 
well-grounded concurrence determination by the regulatory authority.  

EPA should also establish objective review standards for evaluating concurrence 
submissions so that agency review is predictable and tied to the applicable 
protectiveness standard. At a minimum, the reviewing authority should evaluate the 
site conceptual model, hydrogeologic characterization, groundwater monitoring data 
and trends, exposure pathways and receptors, modeling assumptions and sensitivity 
analyses, proposed monitoring and reporting measures, and any contingency 
measures needed to ensure continued protectiveness. These criteria should function 
as minimum decision factors rather than rigid or exclusive requirements, allowing site -
specific flexibility while reducing uncertainty and inconsistent regulatory judgment.  

Conditional concurrence should be available where the technical record substantially 
supports the proposed alternative requirement, and any remaining issues can be 
addressed through clearly stated implementation conditions. Such conditions should 
be specific, technically justified, and limited to measures necessary to ensure 
protectiveness, such as additional monitoring, reporting, contingency measures, or 
implementation milestones. Conditional concurrence should not be used to reopen the 
entire technical demonstration or convert the concurrence process into a permit; 
rather, it should provide a practical mechanism for resolving discre te issues without 
requiring denial and resubmission of an otherwise adequate record.    
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The process would conclude with the issuance of a written concurrence determination. 
This document would identify the specific compliance requirement under review, 
summarize the principal elements of the technical demonstration, and state whether 
the reviewing authority concurs that the proposed alternative risk-based requirement 
is sufficiently protective. The determination would also include a concise technical 
explanation of the basis for that conclusion. Consistent with the nature of the 
self-implementing framework, concurrence would not function as a permit and would 
not provide any regulatory authorization for the disposal facility. Rather, it would only 
represent the agency’s formal assessment that the discrete, site -specific requirement 
under review meets the RCRA protectiveness standard and may be implemented in 
place of the corresponding uniform national requirement. 

A concurrence determination should have defined compliance significance. Where an 
owner or operator submits a complete technical demonstration, makes the required 
public disclosures, and receives written concurrence from the reviewing authority, the 
owner or operator should be entitled to rely on that concurrence as a formal 
determination that the approved alternative requirement satisfies the RCRA section 
4004(a) protectiveness standard, unless material new information, changed site 
conditions, or failure to implement the approved approach warrants reconsideration. 
This reliance principle would preserve the self-implementing nature of the CCR 
program while giving regulated entities and reviewing authorities the certainty needed 
to make timely closure, corrective action, and groundwater protection decisions. 

EPA should further provide that concurrence determinations have record finality once 
issued based on a complete and publicly available technical record.  Reconsideration 
should be limited to material new technical information, changed site conditions, or 
failure by the owner or operator to implement the approved alternative requirement or 
any conditions of concurrence. 

To ensure transparency, the concurrence determination and supporting technical 
materials would be made part of the publicly available record that must be posted on 
the facility’s CCR website pursuant to 40 C.F.R. § 257.107. Public access to these 
materials ensures full public transparency of the basis for site-specific determinations 
and demonstrates that such requirements have been subject to independent technical 
review by the regulatory authority. 

In effect, the concurrence process operates as a focused oversight mechanism 
embedded within the existing self-implementing CCR regulatory program. By allowing 
such regulatory review of discrete, high-importance compliance requirements—where 
site conditions and risk considerations are most relevant—it allows for the 
development and implementation of site-specific, risk-based requirements without the 
delay and resource demands associated with the issuance of full-blown CCR permits. 
At the same time, it yields a clear, documented record that supports the adoption of 
defensible and transparent alternative measures that regulatory authorities have 
determined to be sufficient for protecting human health and the environment.  

Concurrence Process Consistent with Established Regulatory Practices  

EPA and state regulatory programs already utilize mechanisms that closely resemble 
the concurrence approach described here, both within the CCR regulatory program and 
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across a broad array of waste and remediation programs. These existing examples 
demonstrate that both federal and state regulators routinely review and formally affirm 
site-specific, technically supported determinations outside of traditional permitting 
frameworks, particularly where discrete compliance requirements are at issue.  

The CCR regulations already include concurrence-type mechanisms. For example, the 
alternate liner demonstration provision at 40 C.F.R. § 257.71(d) expressly allows an 
owner or operator of a CCR disposal facility to show, through site -specific technical 
analyses, that an existing CCR unit without a composite liner will not pose a reasonable 
probability of adverse effects to human health or the environment. The provision 
requires the owner or operator of the facility to submit a detailed technical record to 
EPA or the state agency, and it requires the agency to evaluate that record and issue an 
approval or denial based on the adequacy of the demonstration. EPA’s implementation 
of this provision reflects a structured review process that includes completeness 
review, technical evaluation of site-specific hydrogeologic and performance data, and 
a formal agency decision. This process contains the same basic elements as the 
concurrence process proposed here for documenting the protectiveness of alternative 
risk-based requirements. 

Similarly, the federal CCR regulations authorize the establishment of alternative 
composite liner design criteria where the owner or operator of the disposal facility 
demonstrates performance equivalence, subject to agency approval or certification by 
a qualified professional engineer. This provision also functions in a manner analogous 
to concurrence in that it focuses on discrete regulatory requirements, relies on site-
specific technical demonstrations regarding risks posed, and results in a documented 
determination regarding protectiveness, without requiring the issuance of a permit that 
displaces the broader self-implementing framework. 

Comparable approaches are also widely used across RCRA Subtitle D solid waste 
programs. State landfill regulations routinely allow alternative design or performance 
demonstrations in lieu of prescriptive requirements, including alternative liner 
configurations or groundwater protection measures. In these cases, the regulated 
entity must submit a site-specific technical showing that the proposed design or 
approach will meet applicable performance standards, such as groundwater 
protection at the point of compliance. The regulator then reviews that submission and 
provides written approval, concurrence, or similar confirmation that the alternative 
satisfies the applicable standard. These determinations typically are framed as 
discrete agency approvals or written acceptances of technical demonstrations, rather 
than as permit conditions, and they allow prescriptive requirements to be replaced with 
flexible site-specific, performance-based requirements supported by the technical 
record. 

Beyond Subtitle D, EPA and the states have long relied on similar concurrence -type 
processes under the Comprehensive Environmental Response, Compensation, and 
Liability Act (CERCLA) and related enforcement authorities when evaluating site -
specific, risk-based determinations. Under CERCLA section 121(f) and the National 
Contingency Plan, states are afforded a formal role in remedy selection, including 
review and concurrence on key technical decisions. In practice, this role is often 
reflected through written state concurrence on Records of Decision, which document 
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agreement that the selected remedy is protective of human health and the environment 
based on the administrative record developed during the remedial investigation and 
feasibility study process. 

A similar model is used in enforcement contexts, including administrative  consent 
orders and judicial consent decrees under both RCRA and CERCLA, where EPA and 
state regulators evaluate and agree upon site-specific corrective measures and 
risk-based cleanup approaches. These instruments reflect regulator review and 
acceptance (or concurrence) of detailed technical demonstrations and establish a 
documented basis for concluding that the selected measures are protective, without 
reliance on traditional permitting constructs.5 

Together, these CCR procedures and broader regulatory practices show that a well-
established framework already exists for reviewing and concurring on technical 
compliance determinations. Under that framework, a regulated entity submits a 
focused, site-specific technical demonstration for a discrete regulatory requirement; 
the reviewing authority evaluates the demonstration against the applicable 
performance or protectiveness standard; and the agency issues a written approval, 
concurrence, or equivalent determination that explains its conclusion and supporting 
rationale. These mechanisms work effectively and efficiently within self-implementing 
and enforcement-based programs, avoid the need for comprehensive permitting 
programs, and create transparent, defensible administrative records.  

Accordingly, the concurrence process described here does not represent a novel 
regulatory construct. Rather, the adoption of the proposed concurrence process in this 
instance simply extends an approach that EPA and state regulators already apply in 
multiple contexts to support site-specific, risk-informed determinations. Applying this 
model within the CCR framework to key requirements—such as groundwater protection 
standards, points of compliance, and closure demonstrations—would build directly on 
established practice while providing a practical and immediately available means of 
implementing risk-based approaches within the existing self-implementing program. 

State Authority to Issue Concurrence Determinations  

The proposed concurrence process described above need not be limited to EPA or to 
states operating EPA-approved CCR permit programs under the WIIN Act. It may also 
be implemented by states acting pursuant to their inherent regulatory authority under 
state solid waste laws. Properly understood, such concurrence determinations 
represent a direct exercise of the responsibilities assigned to states under RCRA 
Subtitle D. The discussion below begins with a review of the statutory basis for states 
exercising their inherent regulatory authority to issue concurrence decisions under 
state solid waste laws. This analysis is then followed by specific examples in which 
states have exercised their independent authority to regulate nonhazardous solid 
waste generally and municipal solid waste (MSW) and CCR specifically.  

Establishment of a State-Implemented, Risk-Based Framework. RCRA Subtitle D 
establishes a federal-state framework in which EPA defines a national standard of 
protectiveness, and states are responsible for implementing and ensuring compliance 
with that federal standard at CCR disposal facilities. Three provisions operate together 
as follows: 
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• RCRA section 4004(a) directs EPA to establish criteria for determining when 
disposal practices pose “no reasonable probability of adverse effects on health or 
the environment,” thereby defining a risk-based performance standard. Notably, 
the statutory phrase “no reasonable probability of adverse effects” does not require 
a fixed or uniform level of protection. Nor does it mandate the implementation of 
specified measures, technologies, closure methods, or corrective action 
approaches. Rather, the statute requires the establishment of a risk -based 
performance standard that defines protection solely in terms of whether the 
disposal of solid waste at a particular disposal facility results in unacceptable ris ks 
to human health or the environment. Furthermore, implementation of such a risk -
based performance standard necessarily requires evaluation of factual conditions 
at each particular disposal site, including hydrology, exposure levels, and controls , 
in order to make judgments regarding acceptable risk levels at each disposal 
facility. The evaluation of these site-specific conditions is therefore well within the 
scope of matters to be considered through the proposed concurrence process.  
 

• RCRA section 4005 makes that standard legally operative by requiring either the 
closure or upgrade of all disposal facilities based on whether they meet the federal 
protectiveness criteria that EPA must adopt pursuant to section 4004(a). In effect, 
the statute requires the classification of each disposal facility as either a “sanitary 
landfill” that is compliant with the applicable protectiveness criteria or an “open 
dump” that fails to meet those protectiveness criteria. Because the prohibition is 
enforceable on all solid waste disposal facilities and practices, this determination 
is not a technical or aspirational performance standard. Rather, it is a legally 
binding requirement that can be implemented and enforced by regulatory 
authorities making determinations for assessing compliance with the 
protectiveness criteria at each individual disposal facility. 6 
 

• RCRA section 4003 assigns to the states the primary responsibility to develop and 
implement programs that ensure compliance with those criteria and prevent 
noncompliant disposal of nonhazardous solid waste in open dumps. It does so by 
requiring each state to adopt and implement a “plan” that not only bars 
noncompliant disposal practices of solid wastes but also ensures that all disposal 
occurs in a manner consistent with the risk-based criteria adopted under section 
4004(a).7 This provision clearly reflects the statute’s reliance on states’ inherent 
legal authority to regulate solid waste disposal practices within their jurisdictions 
and to apply the RCRA protectiveness standard when exercising that authority. 
Furthermore, it preserves state discretion in performing these responsibilities 
under state law by affording states discretion to design and implement regulatory 
mechanisms, including the proposed review and concurrence procedures, to 
determine whether a disposal facility complies with the federal protectiveness 
standard. 

 
When read together, these three statutory provisions establish a system in which 
compliance turns on application of a risk-based standard, and states are responsible 
for applying that standard in practice under state law. This structure  necessarily 
contemplates and authorizes the evaluation of disposal practices based on 
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site-specific technical information, where necessary, to determine whether the 
statutory protectiveness standard is satisfied.  

Role of Concurrence Determinations under National Self-Implementing Program 

A concurrence determination fits squarely within the RCRA regulatory framework. It 
establishes a state procedure for documenting that measures undertaken at particular 
CCR disposal facilities meet the federal protectiveness standard and therefore do not 
constitute prohibited open dumping under RCRA Subtitle D. 

Applying section 4004(a) necessarily involves determining whether alternative CCR 
requirements—such as those pertaining to cleanup levels, points of compliance, or 
closure—are protective in light of site-specific conditions at a particular disposal 
facility. A concurrence process provides a structured and transparent means of making 
and recording that determination. It does not create new regulatory obligations, replace 
federal criteria, or operate as a permit. Rather, it applies the existing standard 
established under sections 4004(a) and 4005 to the facts at a particular facility and 
memorializes that conclusion. 

The authority for states to issue concurrence determinations derives directly from 
RCRA Subtitle D and does not depend on the additional permitting authorities provided 
under the WIIN Act. While the WIIN Act introduced permitting as an additional 
implementation tool for EPA and states, it did not alter the underlying statutory 
framework. Section 4004(a) continues to define the protectiveness standard ; section 
4005 continues to make that standard legally binding; and section 4003 continues to 
assign states responsibility for implementation and enforcement. Nothing in the 
statute conditions the ability of states to evaluate disposal practices on EPA approval 
of a permit program or limits the state’s authority to apply the federal standard under 
state law.8 

Accordingly, a concurrence determination represents the state carrying out its 
assigned role under the federal-state partnership expressly established under RCRA 
Subtitle D by applying the federal risk-based standard to site-specific conditions at 
particular disposal facilities and determining whether a facility’s practices are 
protective rather than prohibited open dumping. 

Consistent Application Across All Subtitle D Waste Categories  

This same federal-state framework applies across all nonhazardous solid waste 
categories regulated under RCRA Subtitle D, further reinforcing the interpretation 
discussed above that states retain primary responsibility  and flexibility in how they 
implement the federal protectiveness standard in section 4004. As discussed below in 
the case of each waste category, the protectiveness standard is given legal effect 
through the prohibition on open dumping under section 4005, and states are 
responsible in the first instance for applying that standard to disposal facilities and 
practices occurring within their jurisdictions under section 4003. 

The MSW program reflects this cooperative partnership framework directly. Although 
EPA reviews and approves state plans, RCRA assigns states the responsibility for 
implementing the federal criteria and ensuring compliance with the section 4004(a) 
protectiveness standard. In carrying out this role, state MSW programs routinely 
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include mechanisms to evaluate site-specific conditions and determine whether 
disposal practices satisfy the statutory requirement that there be “no reasonable 
probability of adverse effects on health or the environment.”  

The CCR program—both before and after enactment of the WIIN Act—operates within 
the exact same statutory structure. Section 4004(a) continues to define the governing 
risk-based standard, and section 4005 continues to prohibit disposal practices that fail 
to satisfy that standard. The WIIN Act introduces permitting as an additional 
implementation mechanism that EPA or states may use, but it does not alter the 
underlying allocation of authority or displace the state’s implementing role under 
section 4003(a) to evaluate disposal practices and ensure compliance. States 
therefore remain responsible for applying the federal protectiveness standard to 
site-specific conditions and determining whether CCR disposal practices avoid 
prohibited open dumping. 

The same structure applies to other nonhazardous solid wastes regulated under the 
general Part 257 criteria. No federal permitting program exists for these solid wastes. 
Instead, compliance with the federal protectiveness standard under section 4004(a) is 
assessed through state-implemented programs that evaluate disposal practices and 
determine whether they satisfy the statutory protectiveness standard and thus comply 
with the regulatory mandate imposed by section 4005(a). These determinations 
necessarily involve site-specific technical evaluations conducted under state 
authority. 

Across all three categories, the statute preserves state primacy in implementing the 
risk-based standard established under section 4004(a) and affords states discretion in 
the mechanisms used to do so. The governing legal requirement is that disposal 
practices satisfy the statutory protectiveness standard and avoid open dumping under 
section 4005(a), and not that any particular permitting structure be employed.  

Within this statutory framework, a concurrence process is a straightforward 
application of the roles assigned under RCRA sections 4003, 4004, and 4005. A state 
concurrence determination reflects the regulator’s conclusion that a site-specific, risk-
based demonstration satisfies the statutory standard for protecting human health and 
the environment. It does not create new requirements, does not depend on EPA 
approval, and does not function as a permit. Rather, it documents the state’s 
application of the section 4004(a) standard, as made legally operative by section 
4005(a), in carrying out its responsibility under section 4003(a) to ensure that disposal 
practices are protective and do not constitute open dumping. 

Conclusion  

The current CCR program suffers from fundamental structural and technical problems 
that must be addressed to improve its workability and effectiveness. These problems 
primarily stem from rigid, uniform standards and requirements that do not adequately 
account for site-specific conditions and have proven difficult to implement in a 
consistent and workable manner. The purpose of our comments is to propose the 
adoption of a concurrence process that states—and EPA as a backstop—can use in the 
near term to review and affirm site-specific, risk-based demonstrations. This approach 
provides a practical and legally grounded mechanism for applying the section  4004(a) 
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protectiveness standard and ensuring compliance with the prohibition on open 
dumping under section 4005(a), without requiring the immediate development of full 
CCR permit programs. It is also consistent with longstanding regulatory practice, both 
within the CCR program and across other waste and remediation programs, and is not 
limited by the WIIN Act or dependent on an EPA-approved permit program. 

*   *   * 

We appreciate the opportunity to submit these comments and look forward to working 
with the agency to improve the workability and effectiveness of the CCR program. If the 
agency has any questions, please contact me at MBloodworth@AmericasPower.org or 
Paul Bailey at PBailey@AmericasPower.org. 

 
Sincerely, 

 

Michelle Bloodworth 
President and CEO 
 

Appendix: “Illustrative Implementation Matrix for Concurrence Determinations”  
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Appendix: Illustrative Implementation Matrix for Concurrence Determinations  

The following matrix illustrates how EPA and reviewing state authorities could structure a 
concurrence review for common categories of alternative, site -specific CCR requirements. The 
matrix is intended to illustrate clear expectations for owners and operators while preserving 
flexibility for facility-specific technical demonstrations.  

Concurrence 
Category 

Typical Technical 
Showing 

Focus of Agency 
Review  

Potential 
Conditions or 

Follow-Up 
 
 
Alternative 
groundwater 
protection 
standard 

Groundwater monitoring 
data, background 
concentrations, 
constituent trends, risk 
basis, receptor and 
exposure pathway 
analysis, and supporting 
technical rationale. 

Whether the 
proposed standard 
satisfies the section 
4004(a) 
protectiveness 
standard under site-
specific 
hydrogeologic and 
exposure conditions. 

Additional 
monitoring, reporting 
triggers, periodic 
reassessment, or 
contingency 
measures if trends 
change materially. 

 
 
Alternative 
point of 
compliance 

Hydrogeologic 
characterization, plume 
behavior, groundwater 
flow direction, receptor 
analysis, monitoring 
network design, and 
explanation of why the 
proposed point captures 
relevant migration risks. 

Whether the 
proposed point of 
compliance is 
technically 
appropriate to detect 
and evaluate 
potential releases 
before unacceptable 
risk occurs. 

Additional wells, 
sampling frequency 
adjustments, plume 
boundary 
confirmation, or 
contingency triggers. 

 
 
Closure-in-
place or 
alternative 
closure 
demonstration 

Engineering design, 
infiltration analysis, 
slope and structural 
stability, groundwater 
impact assessment, 
long-term performance 
assumptions, exposure 
pathway analysis, and 
post-closure care plan. 

Whether the 
proposed closure 
approach will remain 
protective over time 
and avoid 
unacceptable 
releases or exposure 
under reasonably 
anticipated site 
conditions. 

Cap performance 
monitoring, 
inspection 
requirements, 
maintenance 
milestones, 
groundwater 
monitoring, or 
corrective action 
triggers. 

 
 
 
Corrective 
action remedy 
selection 

Remedy alternatives 
analysis, groundwater 
modeling, feasibility 
assessment, 
implementation 
schedule, performance 
metrics, risk reduction 
analysis, and monitoring 
plan. 

Whether the selected 
remedy is effective, 
practicable, timely, 
and protective in light 
of site-specific risks 
and technical 
constraints. 

Performance 
milestones, 
reporting intervals, 
contingency 
remedies, adaptive 
management 
triggers, or periodic 
remedy 
effectiveness 
reviews. 
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Concurrence 
Category 

Typical Technical 
Showing 

Focus of Agency 
Review  

Potential 
Conditions or 

Follow-Up 
 
 
 
Alternative 
monitoring or 
assessment 
approach 

Monitoring data, 
statistical evaluation, 
well network 
assessment, 
constituent trends, 
sampling methodology, 
and explanation of how 
the alternative approach 
remains capable of 
detecting material risk. 

Whether the 
proposed monitoring 
or assessment 
approach provides 
reliable, 
representative, and 
timely information to 
evaluate 
protectiveness. 

Additional sampling 
events, modified 
statistical methods, 
expanded monitoring 
network, or defined 
reopener triggers. 

 
 
 
Other site-
specific 
alternative 
requirement 

Focused technical 
demonstration 
identifying the 
applicable CCR 
requirement, site-
specific facts, proposed 
alternative, 
protectiveness 
rationale, and 
supporting data or 
modeling. 

Whether the 
proposed alternative 
is tied to the 
applicable regulatory 
requirement and 
satisfies the section 
4004(a) 
protectiveness 
standard based on 
the administrative 
record. 

Requirement-
specific 
implementation 
conditions, 
monitoring, public 
posting, or periodic 
reassessment as 
needed to maintain 
protectiveness. 

 
 

 
1 See  85 Fed. Reg. 9940 (Feb. 20, 2020) (available here). 
2 See 91 Fed. Reg. 31,684 (May 20, 2026) (available here). 
3 Hazardous and Solid Waste Management System: Disposal of Coal Combustion Residuals from Electric 
Utilities: Legacy/CCRMU Amendments, 91 Fed. Reg. 18,968 (April 13, 2026) (available here). 
4 EPA has approved CCR permitting programs for Oklahoma, Georgia, Texas, North Dakota, and Wyoming 
to issue permits for implementing the requirements of the 2015 CCR rule but not the 2024 rule. In 
addition, EPA has proposed to approve programs for Virginia and Louisiana.  
5 EPA and authorized states routinely employ negotiated, site-specific enforcement instruments to 
establish protective, risk-based cleanup measures under both RCRA and CERCLA. Under RCRA, federal 
and authorized state regulators may issue and negotiate administrative orders (including orders on 
consent) requiring investigation and corrective action pursuant to §§ 3008(a), (h), 30 13, and 7003 of the 
Solid Waste Disposal Act, 42 U.S.C. §§ 6928, 6934, 6973, which authorize orders compelling compliance, 
monitoring, and remediation based on site-specific conditions posing a potential hazard to human health 
or the environment. Under CERCLA, EPA and participating states similarly act pursuant to §§ 104, 106, 
121, and 122, 42 U.S.C. §§ 9604, 9606, 9621, 9622, which authorize the selection and impleme ntation of 
remedial actions that are protective and cost-effective and the entry into administrative settlements and 
judicial consent decrees with potentially responsible parties to perform such work, consistent with the 
National Contingency Plan and state involvement requirements. In both statutory frameworks, these 
instruments reflect regulator review and concurrence—by EPA and/or authorized states—on detailed, 
site-specific technical demonstrations and remedy designs, and they establish a documented basis for 
concluding that selected measures are protective without reliance on traditional permitting constructs.  
6 RCRA section 4005 therefore necessarily presupposes a regulatory mechanism for applying the risk -
based performance standard of section  4004(a). Given that this mechanism depends on compliance, and 
compliance depends on a risk-based evaluation, the statute clearly establishes a process for assessing 
disposal practices and determining whether they satisfy the protectiveness criteria promulg ated under 
section 4004(a). Absent such a process, the statutory prohibition on open dumping cannot function 
coherently or be meaningfully implemented and enforced. In this way, section 4005 does more than 

https://www.govinfo.gov/content/pkg/FR-2020-02-20/pdf/2019-28440.pdf
https://www.govinfo.gov/content/pkg/FR-2026-05-28/pdf/2026-10641.pdf
https://www.govinfo.gov/content/pkg/FR-2026-04-13/pdf/2026-07061.pdf
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prohibit certain conduct; it establishes a framework in which regulatory standards must be applied by 
regulatory authorities to disposal practices at individual disposal facilities to determine their legal status.  
7 The state’s regulatory obligation under section 4003 is both ongoing and comprehensive. By requiring 
states to prohibit noncompliant disposal practices constituting open dumps and ensure compliant 
disposal statewide through sanitary landfills, the statute e stablishes a continuous regulatory 
responsibility that extends to all solid waste disposal activities (including CCR disposal) within each 
state’s jurisdiction. The statute therefore demands more than the formal adoption of a plan; it 
contemplates active, sustained implementation, and enforcement to ensure compliance with the 
protectiveness criteria established under section 4004 and enforced through section  4005. 
8 In effect, the WIIN Act merely adds permitting as an additional implementation tool, but it does not 
change the underlying allocation of responsibilities or make permitting a prerequisite for state action. In 
particular, the it does not require states to establish CCR permit programs in order to carry out their 
Subtitle D responsibilities. Nor does it limit states’ ability to evaluate disposal practices and make 
technical determinations under state law or otherwise condition a state’s ability to apply the federal 
protectiveness standard only upon EPA approval of a permit program. 




